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OFFICE OF PRIME RESPONSIBILITY
Any questions or suggestions regarding this policy should be directed to the Human Resources Department.

1.
POLICY

Company policy and applicable law provides for various forms of leaves of absences.  Various forms of leave may have different effects on benefits.  This policy addresses the federal Family and Medical Leave Act (FMLA), the New Jersey Family Leave Act (NJFLA) and New Jersey Family Leave Insurance.  Other leave policies in addition to those provided for in this policy may exist.  Some leave may be in addition to other applicable leave while in other situations applicable leave periods may run concurrently.  Accordingly, it is important that employees review and familiarize themselves with all leave policies and types of leave that may be available.
A.
FMLA and NJFLA LEAVE
Under certain circumstances, eligible employees will be entitled to unpaid leave during which they will have certain job and benefit protections as provided for by law.   Eligible employees may be entitled to unpaid family and medical leave under the federal Family and Medical Leave Act.  Employees in New Jersey may also be entitled to unpaid family leave pursuant to the New Jersey Family Leave Act.  Eligible employees seeking and entitled to such leave will be provided such leave in accordance with the applicable previously stated state and federal laws and this policy.
FMLA
Under the FMLA, and as may be more specifically described in the statute and applicable regulations, eligible employees are permitted to take leave of up to twelve (12) weeks in any twelve (12) month period for any of the following: 
1. The birth or placement of a child for adoption or foster care (Leave must be taken within 12 months of the birth, adoption or foster care placement.);  
2. To care for an immediate family member (spouse, child or parent) with a serious health condition; or
3. Due to the inability of an employee to work because of a serious health condition.  (FMLA requires that a serious health condition render the employee unable to perform the essential functions of their hired position.  Employees are also required to provide medical certification from a licensed physician of their serious health condition in addition to filing for their statutory disability benefits.).
Military Family Leave 
The FMLA also provides for certain military family leave entitlements as follows:
1. Eligible employees with a spouse, son, daughter, or parent on active duty or call to active duty status in the National Guard or Reserves in support of a contingency operation may use their 12 week leave entitlement to address certain qualifying exigencies as provided for by the FMLA and/or applicable regulations and which “qualifying exigencies” may include attending certain military events, arranging for alternative childcare, addressing certain financial and legal arrangements, attending certain counseling sessions, and attending post-deployment reintegration briefings.
2. Eligible employees are permitted up to twenty six (26) weeks of leave to care for a covered service member during a single 12-month period.  A covered service member is a current member of the Armed Forces, including a member of the National Guard or Reserves who has a serious injury or illness incurred in the line of duty on active duty that may render the service member medically unfit to perform his duties for which the service member is undergoing medical treatment, recuperation, or therapy; or is in outpatient status; or is on the temporary disability retired list.
NJFLA

Under the NJFLA, and as may be more specifically described in the statute and applicable regulations, eligible employees are permitted to take up to twelve (12) weeks of leave in any twenty-four (24) month period in connection with:
1. The birth of the employee's child or the placement of a child with the employee for adoption; or 

2. The serious health condition of a family member.

For purposes of NJFLA leave, married couples and civil union couples may be restricted to a combined total of 12 weeks leave within any 24 month period for childbirth, adoption, or placement of a foster child; or to care for a parent with a serious health condition.

Where leave is predicated upon a “serious health condition” of the employee or a family member, whether the health condition qualifies the employee for leave will be determined in accordance with applicable law.  In general, both the NJFLA and the FMLA currently consider a "serious health condition" to be an illness, injury, impairment or physical or mental condition which requires either "inpatient care" or "continuing treatment" by a healthcare provider.

Eligibility
To be eligible for leave under the FMLA, an employee must have been employed by the Company for at least twelve (12) months prior to the leave and have worked at least 1,250 hours during the preceding twelve‑month period. To be eligible for benefits under the NJFLA the employee must have been employed by the Company for twelve (12) months or more prior to the leave and have worked at least 1000 hours during the preceding twelve‑month period. The calculation of time worked may be different for FLMA and NJFLA purposes and will be calculated in accordance with each law as applicable. Likewise, the relationship of the person for whom leave may be taken may be different under each statute and again will be determined in accordance with each law. 
Where an employee is eligible for and provided a leave of absence that is covered and permitted by both the FMLA and the NJFLA, the time shall run concurrently.  In other words, an employee shall be granted a leave of absence for a maximum total of twelve weeks for both types of leave. 
FMLA and NJFLA leave entitlements are unpaid.  However, employees are required by AS&T to utilize all available and accrued vacation time, sick leave or other available paid time off or paid leave as part of their FMLA and/or NJFLA leave.  Employees whose leave is predicated upon their own illness or health condition are required to file for any applicable statutory disability benefits.  Employees who are certified as being disabled may receive disability benefits in accordance with Advanced Sciences and Technologies, LLC (AS&T) Leave of Absence Policy.  Further, employees may be entitled to family leave insurance benefits under New Jersey’s paid family leave act amendments to the New Jersey Temporary Disability Benefits law.  

All paid leave taken by an employee shall run concurrently with FMLA and/or NJFLA leave and used as part thereof and therefore, the use of paid leave will not extend the length of FMLA or NJFLA leave.  

During the employees FMLA and/or NJFLA leave period, the employee’s medical and other insurance benefits will continue on the same basis as for active employees. This means employees on an approved FMLA and/or NJFLA leave will be required to pay their regular monthly benefit contribution via personal check to AS&T.  If an employee fails to make timely benefit contribution payments, AS&T’s obligation to maintain insurance coverage will end once the payment is over 30 days late.  Employees who voluntarily do not return to work from a leave or who return for a period of less than 90 days will be asked to reimburse AS&T for benefit contribution payments paid on their behalf to the extent permitted by applicable law.
An employee will not continue to accrue other accumulated benefits such as vacation and sick for the period of FLMA and/or NJFLA leave. Such accumulated benefits will, however, be preserved at the level accrued as of the commencement of such leave. 
Upon returning to work from a FMLA and/or NJFLA leave, employees will be restored to their previous jobs at the same rate of pay or to an equivalent position with equivalent pay in accordance with the applicable FMLA and/or NJFLA provisions.

An employee’s right to job restoration at the conclusion of a FMLA leave may be limited where the request for leave is made by a highly paid “key” employee as defined by the FLMA where substantial and grievous economic injury would result to the Company as a result of such leave.
Under certain circumstances, an employee may be entitled to leave on intermittent basis or through a reduced work schedule.  Requests for such intermittent or reduced work schedule FMLA and/or NJFLA leave will be considered and administered in accordance with the applicable federal or state law and regulations. 

B.
NEW JERSEY PAID FAMILY LEAVE

Eligible employees may be entitled to take up to six weeks of paid leave (Family Leave Insurance benefits) to care for newborn or adopted children or seriously ill family members in any 12 month period.

Eligible employees are those full or part time employees who have met the minimum earning requirements.  Currently, this means that in order to have a valid claim for Family Leave Insurance benefits, a claimant must have had at least 20 calendar weeks in covered New Jersey employment in which he/she earned an amount equal to 20 times the minimum wage (currently $145.00 per week), called "base weeks", or have earned 1,000 times the minimum wage or more in such employment during the "Base Year" period currently ($7,300.00 per year). The "Base Year" is the 52 weeks immediately before the week in which the family leave began. Only covered wages earned during the “Base Year” period can be used in determining a claim.
A covered, eligible employee may obtain Family Leave Insurance benefits for leave taken to:
· Bond with a child during the first 12 months after the child’s birth, if the covered individual or the domestic partner or civil union partner of the covered individual is a biological parent of the child, or the first 12 months after the placement of the child for adoption with the covered individual; or
· Care for a family member with a serious health condition supported by a certification provided by a health care provider. 
Care may include physical care, emotional support, visitation, assistance in treatment, transportation, arranging for a change in care, assistance with essential daily living matters and personal attendant services.

Family members currently include biological, adopted or foster children less than 19 years of age; a child over 19 years of age that is incapable of self care, due to a physical or mental impairment; a spouse; domestic partner or civil union partner; biological, foster, adopted parents or stepparents; or a person who was the legal guardian of the eligible employee when the employee was a child. 

A serious health condition is currently defined as an illness, injury, impairment or physical or mental condition that requires inpatient care in a hospital, hospice, or residential medical care facility; or continuing medical treatment or continuing supervision by a healthcare provider.

Paid family leave taken in connection with a family member’s serious health condition may be taken intermittently. Intermittent leave is defined as 42 separate days of leave within a 12 month period.  The employee must make a reasonable effort to schedule the leave so as to not unduly disrupt the operations AS&T and, if possible, provide a schedule of days for the intermittent leave.  The employee must provide 15 days advance notice unless an emergency or other unforeseen circumstance precludes prior notice.
The weekly benefit an employee may receive is the same as that applicable to NJ Temporary Disability Insurance, currently 2/3 of the employee’s average weekly wage up to the maximum permitted.  Where intermittent leave is taken, the benefit will be calculated on a per day basis.

If the employee also satisfies the criteria for FMLA, the paid weeks under New Jersey Paid Family Leave is included in the 12 weeks of FMLA. Family Leave Insurance provides a monetary benefit, only, and job protection is not contained in the statute. 

No Family Leave Insurance benefits are payable while the employee is receiving temporary disability benefits, workers compensation or unemployment benefits.  Further, Family Leave Insurance benefits will not be paid for any day the employee receives wages or other paid time off at full pay.  AS&T requires the employee use up to two weeks of sick, vacation or other paid time off as part of the six weeks of paid leave (As per NJ requirements, employees are subject to a one week waiting period before being eligible to receive benefits except where an employee is currently receiving temporary benefits for a pregnancy related disability in which case there is no waiting period).  AS&T will require that an employee’s maximum Family Leave Insurance benefit entitlement during the 12-month period be reduced by the number of days of leave at full pay required by AS&T to be used by the employee.  A full week of paid time off will reduce the claimant’s maximum entitlement by seven (7) benefit days.  Paid time off for periods less than a full week will result in a reduction of one benefit day for every day of paid time off at full pay.  The maximum reduction is 14 benefit days.  The employee is permitted to take any required fully-paid leave during the waiting period.
The Family Leave Insurance benefits program is not a leave entitlement.  It provides a monetary benefit only and does not in and of itself establish the right of a covered individual to be restored to employment following a period of leave from work.   However, where FMLA and/or NJFLA are applicable, job restoration and protections provided thereby will apply.

Where FMLA and/or NJFLA are also applicable, any leave taken will run concurrently with any applicable FMLA and/or NJFLA and count against an employee’s entitlements under the FMLA and/or NJFLA.
2.
PROCEDURE

FMLA leave may be taken for up to twelve (12) weeks in a twelve (12) month period.  Effective August 1, 2010, the twelve (12) month period will be based upon a “rolling” 12-month period calculated by looking backward from the date an employee begins any FMLA leave, adding together all FMLA time that the employee has used during the previous 12 months and subtracting the total from the employee’s 12-week leave allotment.  NJFLA leave may be taken for up to twelve weeks in any twenty four (24) weeks.  The twenty four month period is calculated based upon a "rolling" 24-month period measured backward from the date an employee uses any NJFLA leave. As indicated, where both leaves are applicable, they will run concurrently.

Where the need for leave is foreseeable due to the birth or adoption of a child, the employee must provide at least thirty (30) calendar days notice to the Human Resource Department.  Where leave is due to a foreseeable serious health condition, the employee is to provide at least thirty (30) days notice under the FLMA and fifteen (15) days notice under the NJFLA as applicable.  The notice should include 1) the reason leave is requested, 2) the date leave is anticipated to start and 3) the anticipated return to work date. 
If the need for leave is unforeseeable, the employee must provide the Human Resources Department with notice as stated above as soon as practicable. Under most circumstances this will require the employee to provide notice within two (2) working days of discovering the need for leave. However, the employee need not provide such notice where extraordinary circumstances make it impossible.
If an employee does not provide proper notice, such may delay approval of or entitlement to such leave.   For planning purposes, employees on leave may also be requested to regularly report on their status and plans to return to work to the extent permitted by applicable law.  Failure to do so could delay the return of an employee to work.
When the leave relates to a serious health condition of the employee or a family member, the employee will be required to provide AS&T with a medical certification by a licensed physician to the extent permitted by and in accordance with applicable law.  AS&T reserves the right to require an employee to secure, to the extent permitted by applicable law, a second opinion at AS&T’s expense, by a healthcare professional designated by AS&T and, if the two opinions differ, AS&T may require a third opinion by a jointly designated or approved healthcare professional. 
Under certain circumstances, an employee may be entitled to take leave on an intermittent basis or through a reduced work schedule. Requests for intermittent leave and/or a reduced work schedule as FMLA and/or NJFLA leave will be considered and administered in accordance with the applicable federal or state law and regulations governing such leaves.  Where such leave is permitted, employees must coordinate with their immediate supervisor to schedule their leave so as not to disrupt business operations.  To the extent permitted by applicable law, AS&T may assign employees to alternative positions with equivalent pay and benefits to better accommodate intermittent leave or a reduced work schedule.

AS&T may deny reinstatement (but may not deny leave) to a "key" employee if restoration would cause "substantial and grievous economic injury," provided certain conditions are met.  A "key" employee is "a salaried FMLA-eligible employee who is among the highest paid 10 % of all the employees employed by AS&T within 75 miles of the employee's worksite.  If AS&T determines that it would otherwise suffer substantial and grievous economic injury, AS&T will proceed as follows or as is otherwise consistent with applicable law:

       *
Notify the employee of his/her status as a “key” employee in response to the employee’s notice of intent to take leave under this policy;
*
Notify the employee as soon as AS&T determines to deny job restoration and provide the reasons for this decision; and/or 
· Offer the employee a reasonable opportunity to return to work from leave 
after giving this notice.
AS&T may utilize standard forms developed by the United States Department of Labor or New Jersey Department of Labor in effect at the applicable time and/or forms developed by AS&T in order to provide notices and information to the employee and/or to obtain required information and/or required certifications which to the extent in effect at the time, may include the following standard forms developed by the United States Department of Labor:

Form WH - 380E

Form WH - 380F

Form WH - 381


Form WH - 382


Form WH - 384

Form WH - 385

Eligible employees may be entitled to up to six weeks of Family Leave Insurance benefits to care for newborn or adopted children or seriously ill family members in any 12 month period in accordance with the above policy and applicable law. Employees intending to take leave to bond with a newborn or newly adopted child must provide AS&T with a minimum of thirty (30) days notice prior to commencement of the family leave. Failure by the employee to provide this notice will result in a 2 week (14 day) reduction in the employee's maximum Family Leave Insurance benefits entitlement for the 12-month period unless the time of the leave is unforeseeable or the time of the leave changes for unforeseeable reasons. 

Employees intending to take leave to care for a seriously ill family member on a continuous, non-intermittent basis must provide AS&T with prior notice of the family leave in a reasonable and practicable manner, unless an emergency or other unforeseen circumstance precludes prior notice.

Employees intending to take leave to care for a seriously ill family member on an intermittent basis must provide AS&T with a minimum of fifteen (15) days notice prior to the commencement of the intermittent family leave unless an emergency or other unforeseen circumstance precludes prior notice.

Family Leave Insurance benefits are administered and applied for through the New Jersey Department of Labor and Workforce Development.  A claim must be filed within the time periods and in accordance with the procedures provided for by applicable law.  Additional information may be obtained by visiting the Department of Labor and Workforce Development’s web site at www.nj.gov/labor, by telephoning the Division of Temporary Disability Insurance’s Customer Service Section at (609) 292-7060, or by writing to the Division of Temporary Disability Insurance, PO Box 387, Trenton, NJ 08625-0387.

� AS&T’s policy previously provided for calculating leave entitlement by looking forward from the date an employee’s first leave occurs and therefore the 12 month period applicable to FMLA leave was calculated by looking forward from the date an employee’s first FMLA leave occurred.  The 24 month period applicable to NJFLA leave was calculated from the first day of the employee’s first NJFLA leave.  Accordingly, prior to August 1, AS&T will continue to calculate leave utilizing this prior method.  Furthermore, to effectuate a fair transition, AS&T will ensure that such transition occurs in the manner that affords all employees the full allotment of leave under whichever method provides the greater benefit.





